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Gregory Baka # F0199

Acting Attorney General
Braddock J. Huesman # F0367
Assistant Attorney General

OFFICE OF THE ATTORNEY GENERAL
Hon. Juan A. Sablan Memorial Bldg., 2nd Fl.
Caller Box 10007, Capital Hill

Saipan, MP 96950-8907

Telephone:  (670) 664-2341

Fax: (670) 664-2349

Attorney for Defendants Benigno R. Fitial and Eloy S. Inos.

IN THE SUPERIOR COURT
FOR THE NORTHERN MARIANA ISLANDS

CHRISTINA-MARIE E. SABLAN CIVIL ACTION NO. 09-0066(E)
Plaintiff,
VS.
BENIGNO R. FITIAL, in his official DEFENDANTS’ RESPONSE TO THE

capacity as GOVERNOR of the i
COMMONWEALTH OF THE COURT”S MAY 15 ORDER AND

NORTHERN MARIANA ISLANDS, MOTION TO APPEAR
and ELOY INOS, in his official capacity TELEPHONICALLY
as SECRETARY OF FINANACE.

Defendants
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DEFENDANTS’ RESPONSE TO THE COURT’S MAY 15 ORDER AND MOTION TO
APPEAR TELEPHONICALLY

Defendants Benigno R. Fitial (the “Governor” or “Defendant Fitial”) and Eloy S. Inos
(“Lt. Governor” or “Defendant Inos”) (collectively, the “Defendants”) file this response to the
Court’s May 15" Order in support of withholding the documents submitted for the Court’s
review.

At the outset, counsel for defendants would like to apologize to the Court. In its May
15™ Order (hereinafter the “Order), the Court indicated that the privilege log did not “provide
sufficient detail about the documents to ascertain if the exceptions ... are applicable....” It was
not counsel’s intent to provide insufficient information and counsel files this memorandum,
along with the sealed documents, in an effort to remedy the oversight.

ARGUMENT

The following is a list, description, and explanation for the documents withheld and
submitted to the Court for review.
Billing Invoices

Billing Invoices, almost without exception, contain attorney client information. Every
billing invoice that reveals the motive of the client in seeking representation, litigation strategy,
or the specific nature of the services provided, such as researching particular areas of law, falls
within the attorney client privilege.* As the Court will note, the billing statements from Jenner &
Block indisputably reveal the motive of the client, litigation strategies and the specific nature of
the services provided. As such they fall under 1 CMC § 9918(a)(7) as they are attorney client

privilege documents. The billing invoices, however, also qualify for exemption under

! Chaudhry v. Gallerizzo, 174 F.3d 394, 402 (4th Cir.1999) (quoting Clarke v. American
Commerce National Bank, 974 F.2d 127, 129 (9th Cir.1992)) (internal quotations and citations
omitted); see also In re Grand Jury Subpoena, 204 F.3d 516, 520 (4th Cir.2000).
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1 CMC 8 9918(a)(8) as the district courts in Washington D.C., where the 903 Litigation is based,
do not allow discovery of these types of documents because they intrude on litigation budgets.?
Voucher/Payment, Supplier Payment Inquiry, and Account Ledgers (items 30-34).

Account Ledgers, Voucher/Payment and Supplier Payment Inquiry documents are all
similar. They are internal documents generated at the Department of Finance, and they indicate
payments made to Jenner & Block. In the case of Account Ledgers, they also indicate total
amounts contained in the accounts and information not responsive to Plaintiff’s requests. As
noted before, the federal courts in Washington D.C. are aware of the problem of using discovery
to inquire into sensitive areas such as litigation budgets, and have held that “assessing one's
settlement posture by knowing what one's opponent is paying counsel is not a legitimate use of
discovery; discovery seeks relevant evidence, not ammunition for settlement discussions, as
welcome as they may be.”® As this information would not be available to the United States
through the discovery process, it is not available under the Open Government Act, and thus these
documents are exempt under 1 CMC § 9918(a)(8).

Defendants are aware of plaintiff’s argument that the Court should give the term
“relevant” in the Open Government Act the same definition as the legal term of art found in the
Rules of Evidence. The long standing rule in the Commonwealth, however, is that when the
Legislature fails to provide the definition in the statute, the Court will give the word its ordinary

meaning.* Litigants are not free to provide their own preferred definitions to terms contained

2 Banks v. Office of the Senate Sergeant-at-Arms and Doorkeeper, 222 F.R.D. 7 (D.D.C.
2004).

¥ See Banks, 222 F.R.D. at 13 (emphasis added).
* See, e.g. Estate of Faisao v. Tenorio, 4 NMI 260 (1985); Commonwealth Ports
Authority v. Hakubotan Saipan, Ent., Inc., (N.M.I. Aug., 8, 1991); but cf Calvo v. Northern

Mariana Scholarship Bd., 2009 MP 2 at § 28 (“Moreover the term “qualify” is not nearly as
narrow as the Board suggests.”)
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within statutes. Moreover, such a reading of the term would completely eviscerate the litigation
exception contained in the Open Government Act. The entire point of the exception is to avoid
placing the Government at a disadvantage vis-a-vis other similarly situated litigants. Ignoring
the plain meaning of relevant would put the Commonwealth at a disadvantage in federal court,
forcing it to disclose documents that it would not otherwise have to in discovery. For these
reasons, Defendants urge the Court to deny Plaintiff’s requests.
Motion to Appear by Telephone

As this Court is aware, counsel for Defendants will be off-island until June 11, 2009.
Counsel understands the Court is not inclined to grant a continuance in full and would ask
permission to appear telephonically. Defendants have not used any dilatory tactics in this
litigation and have attempted to be as compliant as possible. Counsel apologizes for the late
filing of the Motion for Continuance, but the Court issued its scheduling order while Counsel
was in route on an off-island trip, as explained in the timely-filed off-island notice, and was not
aware of the hearing until late in the week.

CONCLUSION

As described in detail above, the public records requested by Rep. Sablan, by necessity,
are either protected by attorney-client privilege or they are not relevant for discovery purposes.
For these reasons Defendants ask that the public records Plaintiff seeks be recognized as exempt
form disclosure and that Plaintiff take nothing in her suit.

Respectfully submitted

Wednesday, May 27, 2009
OFFICE OF THE ATTORNEY GENERAL

/sl
Braddock Huesman, # FO0367

CERTIFICATE OF SERVICE




I certify that a copy of Defendants’ Motion to Dismiss was served on Rep. Tina Sablan,
pro se, by electronic filing on May 27, 2009.

/sl
Braddock J. Huesman
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